BY JOE FORWARD

Chevron:

The Rise and Fall of an
‘Accidental’ Landmark
Decision



The Chevron doctrine sometimes required courts to defer to “permissible”
agency interpretations of statutes those agencies administer, evenif a
reviewing court read the statute differently. The U.S. Supreme Court
overruled Chevron in 2024, in Loper Bright Enterprises v. Raimondo. This
article gives a brief synopsis of the rise and fall of Chevron and the new
standards that apply when courts are reviewing agency action at the state

and federal level.
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ommentators called it “accidental,”

“temporary,” and “destined to obscu-

rity.”! So how did the U.S. Supreme

Court’s 6-0° decision in Chevron U.S.A.
Inc. v. Natural Resources Defense Council Inc. be-
come a landmark decision?

Justice John Paul Stevens, a former judge on
the U.S. Court of Appeals for the Seventh Circuit
— later nominated to the U.S. Supreme Court in
1975 by President Gerald Ford — is credited with
the Chevron decision.® The Chevron doctrine, as it
would later be known, sometimes required courts
to defer to “permissible” agency interpretations
of statutes those agencies administer, evenif a
reviewing court read the statute differently.*

As the story goes, Chevron ushered in the new
age of administrative law without much fanfare.®
It was only a few years later that its landmark sta-
tus would begin to take shape. But like any story
involving heroes orvillains, there is a rise to glory
before the fall.

Recently, the U.S. Supreme Court (6-2) overruled
Chevron in Loper Bright Enterprises v. Raimondo,
holding that Chevron violated section 706 of the
Administrative Procedures Act (APA) of 1946.
Section 706 states that reviewing courts “shall
decide all relevant questions of law, interpret con-
stitutional and statutory provisions, and deter-
mine the meaning or applicability of the terms of
an agency action.”

Chevron now joins state counterparts such as
the 1995 decision in Harnischfeger Corp. v. Labor &
Industry Review Comm’n,* which was overruled in
2018 by Tetra Tech EC Inc. v. Wisconsin Department
of Revenue.” In Tetra Tech, the Wisconsin Supreme
Court ended the court’s “practice of deferring to
administrative agencies’ conclusions of law.”

This article gives a brief synopsis of the rise and
fall of Chevron and the new standards that apply
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when courts are reviewing agency action at the
state and federal level.

Bubble Regulations

Chevron was really about deregulation. The case
dealt with the Clean Air Act Amendments of 1977
(enacted under President Jimmy Carter).

The law imposed certain requirements on states
that did not meet national air quality standards
established by the U.S. Environmental Protection
Agency (EPA).

One EPA regulation mandated “nonattainment”
states to establish permit programs regulating
“new or modified major stationary sources” of
air pollution.’ A permit could not be issued unless
certain stringent conditions were met.*°

Under the Carter administration EPA, “new
or modified individual pieces of equipment are
considered sources and require review if they emit
more than a threshold amount.”" This definition
would apply the permit requirement to any new or
modified individual equipment.

But after President Ronald Reagan took office in
1981, the EPA adopted the “bubble” or “plantwide”
definition of the term “stationary source.”*?

Under this definition, “an existing plant that
contains several pollution-emitting devices may
install or modify one piece of equipment without
meeting the permit conditions if the alteration will
not increase the total emissions from the plant.”

In effect, the definition “puts an imaginary
bubble over an entire industrial complex and looks
at changes in the amount of pollution coming out of
a hole at the top.”** If the net effect of pollution did
not change, the permit requirement did not apply.

The question presented by these cases, accord-
ing to Justice John Paul Stevens, “is whether EPA’s
decision to allow States to treat all of the pollu-
tion-emitting devices within the same industrial
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grouping as though they were encased
within a single ‘bubble’ is based on a
reasonable construction of the statu-
tory term ‘stationary source.”*®

High Court Decides

In 1982, a three-judge panel for the U.S.
Court of Appeals for D.C. Circuit looked
to the “purposes of the nonattainment
program” to vacate the Reagan admin-
istration EPA’s plantwide interpretation
of “stationary source,” noting the pur-
pose of the Clean Air Act was to improve
air quality in nonattainment states, not
maintain the status quo.'®

The U.S. Supreme Court in Chevron
reversed (6-0) and upheld the Reagan
administration EPA’s plantwide (or
“bubble”) definition as a “permissible
construction of the statutory term
‘stationary source.” It concluded that
“a court may not substitute its own
construction of a statutory provision
for areasonable interpretation made by
the administrator of an agency” when
Congress has explicitly or implicitly left
a gap for the agency to fill.”

When Justice Stevens made this
pronouncement, he left the impression
that this was settled law. “We have long
recognized that considerable weight
should be accorded to an executive de-
partment’s construction of a statutory
scheme it is entrusted to administer,
and the principle of deference to admin-
istrative interpretations,”® he wrote.

One legal commentator, decades
later, said the Chevron decision “failed
to understand the rationale behind the
precedents on which it relied.”® Another
viewed Chevron’s two-step framework
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as containing “subtle but significant”
departures from the law.

“That law had been something of a
hodge-podge, but the conventional wis-
dom was that it required courts to assess
agency interpretations against multiple
contextual factors, such as whether the
agency interpretation was longstand-
ing, consistently held, contemporane-
ous with the enactment of the statute,
thoroughly considered, or involved a
technical subject as to which the agency
had expertise. The two-step formula
provided no logical place for courts to
consider these contextual factors.”?

The Rise of Chevron as a Landmark

Neither Justice Stevens nor the other
justices regarded Chevron as a “water-
shed” decision about judicial standards
of review.?' No concurring or dissenting
opinions were filed.

The Supreme Court cited Chevron
only once the following term.? Stevens,
who sometimes sidestepped Chevron in
deciding other cases, commented some
years later that he viewed the decision
as nothing more than a restatement of
existing law.?

But the Chevron doctrine caught on.
“By the end of the 1980s, the percentage
of deference cases in the Supreme Court
adopting the Chevron framework had
risen to around 40%; by the early 1990s
it was up to around 60%,” noted law
professor Thomas Merrill.?*

Merrill, now at Columbia Law School,
surmised that several “fortuitous
events” contributed to Chevron’s rise to
prominence. One major factor, Merrill
suggested, was executive advocacy by
the U.S. Justice Department.

“The Department urged that Chevron
serve as the relevant standard of
review at nearly every turn, and the
Department appeared in court much
more frequently in cases raising ques-
tions about review of questions of law
than any other category of litigant.

“Itis not difficult to imagine that over
time, the Department’s persistence would
pay off, and courts would start to regard

Chevron as the accepted standard.”®
Chevron’s two-step framework — 1)
decide if a regulation is ambiguous and 2)
defer to the agency’s reasonable interpre-
tation — was an all-or-nothing approach.
Nevertheless, Chevron’s influence on
federal administrative law was born.

Deference in Wisconsin

Like the APA at the federal level, the
Wisconsin statutes address court
review of administrative agency deci-
sions, at Wis. Stat. section 227.57.

Wis. Stat. section 227.57(10), for
instance, says that when courts review
agency decisions, “due weight shall
be accorded the experience, technical
competence, and specialized knowledge
of the agency involved, as well as discre-
tionary authority conferred upon it.”

When reviewing a state agency’s
interpretation of an ambiguous statute,
three levels of deference evolved,
“starting with roots in the late 1800s.”%
State courts would grant “great weight”
deference, “due weight” deference, or
no deference (de novo review).?

In 1995, in Harnischfeger Corp. v.
Labor & Industry Review Commission, the
Wisconsin Supreme Court recognized
that “statutory interpretation is a ques-
tion of law that courts review de novo”
and “a court is not bound by an agency’s
interpretation of a statute.”?

However, in Harnischfeger, the court
also noted that “courts should defer to
an administrative agency’s interpreta-
tion of a statute in certain situations.”?

Great weight deference was appro-
priate once a court concluded that 1)
the Wisconsin Legislature charged the
agency with administering the statute,
2) the agency’s interpretation is one of
long-standing, 3) the agency employed
its expertise or specialized knowledge
in forming the interpretation, and 4)
the agency’s interpretation will provide
uniformity and consistency in the ap-
plication of the statute.*

“Once it is determined under Lisney
that great weight deference is ap-
propriate, we have repeatedly held
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that an agency’s interpretation must
then merely be reasonable for it to be
sustained,” wrote Wisconsin Supreme
Court Justice Donald Steinmetz in 1995.

Courts would apply due weight defer-
ence when “the statute is one that the
agency was charged with administer-
ing, and ‘the agency has some experi-
ence in an area, but has not developed
the expertise which necessarily places it
in a better position to make judgments
regarding the interpretation of the
statute than a court.””*? Like Chevron,
there were detractors to Harnischfeger’s
acceptance of what was described as
“decision avoidance.”

Tetra Tech in 2018

Former Wisconsin Supreme Court Chief
Justice Patience Roggensack, later

part of a majority court that overruled
Harnischfeger and other cases in Tetra
Tech, was writing on the wall in 2006.

“Because of the extraordinary defer-
ence that is currently accorded to agen-
cy legal decisions under the standard of
great weight deference, [ suggest that
atleast in this area, it may be appropri-
ate for the court to re-examine its use
of judicially created limits on its own
review,” then-Justice Roggensack wrote
in the Marquette Law Review.*

In Tetra Tech, the Wisconsin Supreme
Court ended the practice of deferring
to agencies’ conclusions of law. All the
justices, including then-Chief Justice
Roggensack, agreed to affirm the lower
court, but five justices wrote or joined
three concurring opinions.

At the time, commentators noted that
the court was fractured in its reasoning
and analysis and raised the uncertainty
of how the lower courts would apply the
decision.**

Since Tetra Tech, the decision has
been cited in 101 Wisconsin cases.* U.S.
Supreme Court Justice Neil Gorsuch
cited Tetra Tech, dissenting to the
Court’s denial of a petition for review of
certiorari.® The Seventh Circuit Court
of Appeals has also cited the case.*

The Wisconsin Legislature codified
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Tetra Tech several months after the
case was decided, at Wis. Stat section
227.57(11). That provision states: “Upon
review of an agency action or decision,
the court shall accord no deference to
the agency’s interpretation of law.”
Wisconsin courts now apply de novo
review to agency interpretations of law.
“Henceforth, we will review an adminis-
trative agency’s conclusions of law under
the same standard we apply to a circuit
court’s conclusions of law — de novo,”
wrote Justice Daniel Kelly. “As with ju-
dicial opinions, we will benefit from the
administrative agency’s analysis. ..."
Great weight deference is gone.
However, the court noted that due

weight is appropriate, under Wis. Stat.
section 227.57(10), in considering an
administrative agency’s arguments.*®
Tetra Tech’s “de novo” standard, when
reviewing agency interpretations of
statutes, has been the law in Wisconsin
for almost seven years. Although Tetra
Tech involved a statute (enacted by the
legislature), it also extends to an agen-
cy’s interpretation of its own rules.*
However, the Wisconsin Court of
Appeals recently declined to extend
Tetra Tech’s holding to municipal agency
interpretations of the municipality’s
own ordinances.* In January 2025, the
Wisconsin Supreme Court denied (5-2) a
petition for review of that decision.*
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Political Debate

The Chevron decision also had its early
critics. According to one perspective,
the decision reflected a “deference to
political decision-making that under-
mines the safeguards against arbitrary
agency action that are traditionally
provided by judicial review.™*

Judicial deference to the agency,
the Harvard Law Review Association
(HLRA) remarked in 1984, “may allow
the political preferences of the new
administration to subvert the balance
of policies struck by Congress.”* The
HLRA viewed Chevron as a “temporary,
though unfortunate” decision so long
as it allows regulators “to respond
to the popular will by following the
political philosophy of the incumbent
administration.”®

When the HLRA wrote that state-
ment, President Reagan was the incum-
bent. The Reagan administration was
pushing for more deference to agency
deregulation, the issue in Chevron, and
less deference when imposing more
regulation.*® Subsequent administra-
tions, Democratic and Republican, also
availed themselves of Chevon.

Over four decades, Chevron has been
cited in 18,861 cases and 14,115 law
review articles.* In 2016, Chevron was
ranked number 66 on the list of most-
cited federal cases,*® two spots behind
a well-known Fourth Amendment case,
Terry v. Ohio, 392 U.S. U.S. 1 (1968).

“It does not stretch the imagination to
believe that, on every single working day
of the year, there exists in the employ of
the federal government a judge, an exec-
utive officer, or a legislator who expressly
invokes or formulates policy premised
on Chevron,” wrote Virginia Law School
Professor Aditya Bamzai in 2017.*

Bamzai wondered whether, “given
Chevron’s 30-year run, it is simply too
late to upset the deference applecart
and return to the views that prevailed
before the mid-twentieth century.”
Now, under Loper Bright, the applecart
has been upset.
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Loper Bright Enterprises

Blame (or congratulate) commercial fish-
ers for Chevron’s demise. The Magnuson-
Stevens Fishery Conservation and
Management Act regulates commercial
fishing to preserve fishery resources.
The Act extends the U.S. government’s
fishery management authority.

The National Marine Fisheries Service
(NMFS), through regional councils,
develops the fishery management plans
and regulations.*® One regulation may
require that “one or more observers be
carried on board” domestic vessels “for
the purpose of collecting data necessary
for the conservation and management
of the fishery.”!

Foreign fishing vessels in U.S. jurisdic-
tion, vessels in limited-access programs
(with fishing quotas), and vessels in the
North Pacific jurisdiction must pay for
observers, with the observer fee capped
at two to three percent of the value of
the fish harvested on the vessel.*

The regulations did not initially ad-
dress whether Atlantic herring vessels
must bear the costs of observers, if
mandated. Under an amendment, if
the government declines to assign an
observer on a herring vessel, the vessel
must pay an estimated $710 per day.

Loper Bright Enterprises and other
fishing companies that operate herring
vessels in the Atlantic Ocean challenged
the observer fee rule, noting they often
stay at sea for 10-14 days and don’t
always fish for herring.

The U.S. Court of Appeals for the D.C.
Circuit upheld the observer fee regula-
tion under Chevron, concluding the
NMFS'’s interpretation of the Act was
“reasonable.”

The First Circuit Court of Appeals
reached the same conclusion, in a differ-
ent case brought by other fishing com-
panies. The U.S. Supreme Court accepted
review of both cases. Paul Clement, a
member of the State Bar of Wisconsin,
argued the case for Loper Bright.

“This case well illustrates the real-
world costs of Chevron, which do not
fall exclusively on the Chevrons of the

®

world but injure small businesses and
individuals as well,” Clement noted in
his oral argument, on Jan. 17, 2024.>

In overturning Chevron, the six-jus-
tice majority harkened back to Marbury
v. Madison: “[it] is emphatically the
province and duty of the judicial depart-
ment to say what the law is.”*

Chief Justice John Roberts noted that
the U.S. Supreme Court, since the 1800s,
has recognized “that exercising inde-
pendent judgment often included ac-
cording due respect to Executive Branch
interpretations of federal statutes.”®

“Respect, though, was just that,”
Chief Justice Roberts wrote. “The views
of the Executive Branch could inform
the judgment of the Judiciary, but did
not supersede it.

“Whatever respect an Executive
Branch interpretation was due, a judge
‘certainly would not be bound to adopt
the construction given by the head of a
department,” Roberts wrote, citing a
1932 decision. “Otherwise, judicial judg-
ment would not be independent at all.”

In his majority opinion, Chief Justice
Roberts traced a line of cases since the
New Deal, which unleashed an expan-
sion of administrative process and
agency powers. Those cases extended
agency deference on determinations of
fact, but not law, he explained.

“Nothing in the New Deal era or
before it thus resembled the deference
rule the Court would begin applying
decades later to all varieties of agency
interpretations of statutes,”’ Chief
Justice Roberts wrote.

Then came the APA, in 1946. It re-
quires a reviewing court to “decide all
relevant questions of law, interpret con-
stitutional and statutory provisions, and
determine the meaning or applicability
of the terms of an agency action.”*®

Loper Bright now tells courts to
“exercise their independent judgment in
deciding whether an agency has acted
within its statutory authority, as the
APA requires.”

“The very point of the traditional
tools of statutory construction — the
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tools courts use every day — is to
resolve statutory ambiguities,” wrote

Chief Justice Roberts, noting the U.S. WE KN UW WISGO NSI N LAWYE RS
Supreme Court has not deferred to an y
agency decision since 2016.%°

The APA does not mean courts can BEBAUSE WE ARE

never “seek aid from the interpretations
of those responsible for implement- WISBU NSI N LAWYE RS
ing particular statutes,” Chief Justice
Roberts wrote.
“Such interpretations consitute a PROTECTING WISCONSIN LAWYERS SINCE 1986
body of experience and informed judg-
ment to which courts and litigants may
properly resort for guidance’ consis-
tent with the APA,” wrote Chief Justice OﬁgY‘N IAI,V })
Roberts, citing Skidmore v. Swift & Co. %C/
“And interpretations issued contempo- ‘§’
raneously with the statute at issue, and

which have remained consistent over
time, may be especially useful in deter-
mining the statute’s meaning.”!

But, Chief Justice Roberts wrote, é
“the deference that Chevron requires of %Z/ s
courts reviewing agency action cannot 4{ C/Oés
be squared with the APA” and “[n]either ]NSURANCE

® Chevron nor any subsequent decision ®
of this Court attempted to reconcile its
framework with the APA.”?
Now, under Loper Bright Enterprises, )
“courts may not defer to an agency A Member Benefit of
interpretation of the law simply
because a statute is ambiguous.”
Instead, courts must employ the regular

tools of statutory construction when ®
interpreting an agency regulation.

“The majority’s frequent reference to STATE BAR
Skidmore and use of language from that oF WISCONSIN

decision suggest that, going forward, the
Court may expect lower courts to look

to Skidmore to guide their consideration
of agencies’ preferred interpretations

of ambiguous statutes,” legislative
attorney Benjamin Barczewski wrote for
the Congressional Research Service.®*

New Landmark, New Era

The term “landmark decision” may

be overused when it comes to U.S.
Supreme Court decisions. But, according
to two observers,* the designation

is deserving when discussing Loper
Bright Enterprises, the case that laid the
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Chevron doctrine to rest.

“Chevron had long been a target of
civil libertarians and certain business-
friendly interests, especially as the
scope of federal administrative
authority has grown over time,” wrote
Joseph S. Diedrich and Gregg N. Sofer
after the Loper Bright decision came
down in 2024.°¢

“For many, Loper Bright represents a
welcome change and empowers courts
to more easily restrain federal agency
action. At the very least, it will provide

amore level playing field on which to
dispute agencies’ interpretations of
ambiguous statutory language. Yet not
all heavily regulated industries may
welcome the decision: business-friendly
agency rules and decisions will also now
receive the same neutral adjudication
on questions of law.”*”

Numerous cases have already put
Loper Bright to the test. It has been cited
in 476 cases, including four cases in the
Seventh Circuit Court of Appeals.

“In place of Chevron’s familiar

two-step test, the Supreme Court
now instructs us to ‘exercise [our]
independent judgment in deciding
whether an agency has acted within
its statutory authority,” wrote Judge
John Lee in Bernardo-De La Cruz v.
Garland, on appeal from the Board of
Immigration Appeals.®® wi
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