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This article reviews seven significant Wisconsin federal court decisions
from 2023 and 2024 interpreting Wisconsin law. The decisions touch ona
variety of subjects: foreign statutes of limitations, minimum markup rules
for gasoline, choice of wrongful death laws, intervening and superseding
cause, deceptive trade practices, and false advertising.
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achyear, the U.S. Court of Appeals for the

Seventh Circuit and Wisconsin’s two fed-

eral district courts issue decisions inter-

preting Wisconsin statutes and common
law or predicting how the Wisconsin Supreme Court
would rule on unaddressed questions. Although
these decisions are not binding on Wisconsin courts,
they influence how Wisconsin law develops.

This article reviews seven recent federal
decisions interpreting and applying Wisconsin
statutes and common law relating to, among other
issues, foreign statutes of limitations, minimum
markup rules for gasoline, choice of wrongful
death laws, intervening and superseding cause,
deceptive trade practices, and false advertising.

Borrowing Statute

Wisconsin’s borrowing statute, Wis. Stat. sec-
tion 893.07, provides that for any “foreign cause
of action” brought in Wisconsin, the shorter of
Wisconsin’s or the foreign jurisdiction’s statute of
limitations applies. In RCBA Nutraceuticals LLC v.
ProAmpac Holdings Inc.,' the Seventh Circuit ana-
lyzed when a breach of contract claim implicat-
ing multiple jurisdictions is considered “foreign”
under the borrowing statute.

RCBA Nutraceuticals alleged that ProAmpac
Holdings sold RCBA defective packaging, which
ProAmpac manufactured in Wisconsin and
delivered to RCBA's order fulfillment partners in
New York and Texas. RCBA sued ProAmpac in the
Eastern District of Wisconsin under three contract
theories (breach of contract and two implied war-
ranty claims) and three tort theories (negligence,
civil conspiracy, and fraudulent misrepresenta-
tion). The district court found that all six causes of
action were “foreign” causes of action under the
borrowing statute and dismissed the contract and
negligence claims because the applicable limita-
tions periods had passed.? The accrual date for the
civil conspiracy and fraudulent misrepresentation
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claims was unclear, but the district court found
that those claims were barred by Wisconsin’s eco-
nomic loss doctrine, meaning the entire complaint
failed as a matter of [aw.?

The Seventh Circuit’s review focused primarily
on the Wisconsin Supreme Court’s test for whether
a contract cause of action is “foreign.” Citing
Abraham v. General Casualty Co. of Wisconsin,* the
court explained that a contract claim is foreign
under Wisconsin law if “the final significant event
giving rise to the cause of action” occurred outside
Wisconsin.® Abraham was the first Wisconsin deci-
sion to extend the application of the borrowing
statute to contract claims and adopted the “final
significant event test” over a “place of injury” test
(used for tort claims) or a “significant contacts/
center of gravity” test.® The Abraham court held
that the final significant event in a contract claim
is the breach, which led it to conclude a claim was
not foreign where a Wisconsin insurer refused to
pay under an auto policy. The insurer made the
decision in Wisconsin, so the alleged breach (and
final significant event) occurred in Wisconsin.

Because Abraham left open questions regarding
the location of a breach in cases with more com-
plicated facts, the Seventh Circuit cited several
Wisconsin state and federal cases that followed
Abraham to show how the law has developed. Most
relevant to RCBA’s claims, the U.S. District Court for
the Western District of Wisconsin held that a “no de-
fect express warranty” for windows was breached
where the plaintiffs received defective windows,
not where the windows were manufactured.” The
Seventh Circuit found that “these decisions teach
that the final significant event occurs where a con-
tractual duty is breached: for example, where the
insurance company improperly rejected coverage ...
or where the nonconforming goods were delivered.”

The Seventh Circuit rejected RCBA's invitation
to treat damages as the final significant event
for its breach of contract claims, noting the clear
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holding in Abraham.® The Seventh Circuit
also rejected RCBA's argument that its
connections to New York and Texas were
too attenuated for those states’ statutes
of limitations to apply. This argument
was based upon the fact that only RCBA's
contract partners were located in those
states and noticed the delivery of the
defective packaging, while RCBAis a
Delaware corporation physically located
in Florida. The Seventh Circuit explained
that it is irrelevant under the borrowing
statute whether a party is “at home” in
the jurisdiction whose law applies, and
that the correct inquiry is the location
of the breach, not the location of notice,
discovery, or significant contacts.!® The
court concluded that the breach oc-
curred where the defective packaging
was delivered under the contract. This
meant that RCBA's contract claims were
“foreign” under the borrowing statute
and the four-year statute of [imitations
in New York and Texas applied (as op-
posed to Wisconsin’s six-year statute),
barring RCBA'’s claims.

Unfair Sales Act

In Pit Row Inc. v. Costco Wholesale Corp.,"
the Seventh Circuit was asked to inter-
pret and apply Wisconsin’s Unfair Sales
Act® (“the Act”) to determine whether
Costco’s gasoline pricing practices could
give rise to statutory liability. Twelve

gas stations in the Green Bay area

sued Costco under the Act alleging that
Costco’s gas pricing at its nearest ware-
house (in Bellevue, Wis.) violated the Act’s
minimum markup requirements and neg-
atively impacted their gasoline sales. The
district court granted Costco summary
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judgment on two bases: 1) Costco’s pricing
practices comported with the statutory
safe harbor for matching competitors’
prices on most days in the relevant
period, and 2) the plaintiffs failed to
establish the causal element of the statu-
tory claim.” The plaintiffs appealed the
summary judgment decision and an ear-
lier decision by the district court denying
the plaintiffs’ motion to supplement an
expert report on causation.

The Seventh Circuit began its review
with a brief recitation of the history and
purpose of the Act, quoting the statutory
rationale that “[t]he practice of selling
certain items of merchandise below cost
in order to attract patronage is generally
aform of deceptive advertising and an
unfair method of competition in com-
merce.”** The court explained that gaso-
line retailers must set prices at or above
a statutory minimum (calculated based
on the retailer’s cost) and any violation
may give rise to liability to “any person
who is injured or threatened with injury
as aresult of” the violation." There are
also nine exceptions to liability under
the Act, including the “meeting competi-
tion” exception, which exempts sales in
which the price is “made in good faith to
meet an existing price of a competitor.”®
The “existing price of a competitor” is
defined as “a price being simultaneously
offered to a buyer for merchandise of like
quality and quantity by a person who is
adirect competitor of the retailer ... and
from whom the buyer can practicably
purchase the merchandise.””

The first issue on appeal was whether
Costco’s gas pricing satisfied the meet-
ing competition exception with regard
to a BP gas station in Kaukauna, Wis.,
and two Marathon gas stations in the
Green Bay area. The plaintiffs argued
that the exception did not apply to the
Kaukauna BP because it was too distant
(24 miles) from the Bellevue Costco and
therefore not a direct competitor. Costco
responded that its member data showed
over 200 members with addresses in
Kaukauna who purchased gasoline
at the Bellevue warehouse during the

relevant timeframe. Citing a Wisconsin
Court of Appeals decision, the Seventh
Circuit found that “direct competitor”
means “one selling or buying goods or
services in the same market as another,”
so whether the Kaukauna BP was a
direct competitor of the Bellevue Costco
depended on whether they were selling
gasoline in the same market."®

To determine whether the two retail-
ers sold gasoline in the same market, the
Seventh Circuit turned to antitrust law for
guidance, consulting the federal Merger
Guidelines and concluding that markets
are defined by “interchangeability of
use or the cross-elasticity of demand”
between a product and its substitutes.”
Identifying a relevant market may be
done using relevant evidence such as a
product’s “peculiar characteristics and
uses” and “distinct customers.”? Based
on this guidance, the court found the
plaintiffs placed “far too much weight
on geography in their attempt to define
the relevant market,” and it was “far
from impracticable” for a Costco member
living in Kaukauna to purchase gasoline
at the Bellevue warehouse.? The court
concluded that “owing to its membership
structure, Costco’s direct competitors
should be determined not simply based
on the location of the stations, but also on
the addresses-of-record of its members][,]”
and that Costco’s membership data estab-
lished the Kaukauna BP was in the same
market and therefore a direct competitor.

The plaintiffs also argued the
Marathon stations were not direct com-
petitors of Costco, not because they were
in a different market, but because Costco
was not entitled to match Marathon’s
loyalty rewards program discounted
price.?? The plaintiffs argued that Costco
was not permitted to match Marathon’s
loyalty discount because it is not a “price
being simultaneously offered to a buyer”
under the statute, nor was Costco’s
gasoline “offered under the same terms
and conditions” as Marathon’s, which is
required by an administrative regula-
tion.* The Seventh Circuit rejected
both of these positions, noting that the
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statutory language does not restrict a
retailer to matching the posted price of
its competitors and the terms and condi-
tions offered by Marathon and Costco
were sufficiently similar to be consistent
with the regulatory requirement.?

Following its lengthy “direct com-
petitor” analysis, the court efficiently
addressed the two other requirements
for the meeting competition exception:
1) that Costco notified the Department
of Agriculture, Trade and Consumer
Protection (DATCP) when it lowered a
price below statutory cost and 2) that
Costco lowered its prices in a good faith
effort to match a competitor’s price. The
court found that on the occasions Costco
did not strictly comply with the notice
requirement, it overcame the rebut-
table presumption against application
of the meeting competition exception by
producing business records showing it
matched competitors.?® And, assuming
without deciding that Costco was re-
quired to affirmatively prove good faith,
the court found that Costco’s evidence of
daily price monitoring, efforts to notify
DATCP of price changes, and business
records of price-matching were substan-
tially identical to evidence the Wisconsin
Court of Appeals had previously found
sufficient to show good faith.? Thus, the
court concluded that Costco satisfied the
meeting competition exception for 238
of the 256 days at issue.

The court concluded by affirming the
district court’s finding that the plaintiffs
had failed to show they were “injured or
threatened with injury as a result of a
sale or purchase of motor vehicle fuel”
for the remaining 18 days at issue. The
plaintiffs’ experts testified that Costco
at least threatened the plaintiffs’ sales
volume and that Costco entering a
market would threaten existing retailers
with injury, but due in part to the district
court’s evidentiary rulings, the experts
did not support their opinions with any
data. The court held that absent “any
rigorous market or economic analy-
sis (or even evidence that at [east one
customer actually elected to purchase
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gasoline from Costco rather than from
[the plaintiffs] because Costco offered
lower prices), the testimony upon which
[the plaintiffs] rely amounts to little
more than ‘sheer speculation, which
the Wisconsin Supreme Court has held
is insufficient to establish an element of
the Act’s private cause of action.””

Insurance Coverage - Statutory
Limitation on Denial of Benefits

In Jadair International Inc. v. American
National Property & Casualty Co.,*® the
Seventh Circuit reviewed a relatively
straightforward insurance coverage de-
cision with one unusual component: the
insured argued that Wisconsin’s insur-
ance contracts statute, Wis. Stat. section
631.11, forbade a denial of benefits under
the facts of the case and sought certifi-
cation of the question to the Wisconsin
Supreme Court.

The case arose after Jadair’s owner
and president was killed in the crash of
a Cessna airplane he was piloting and
the company filed a claim on an aircraft
insurance policy covering the Cessna.
American National denied coverage
based on an exclusion that required the
pilot to have certain valid credentials
from the Federal Aviation Administration
(FAA), including a medical certificate.?®
It was undisputed that the owner did not
have a valid FAA medical certificate, but
also that the accident was not caused by
any health condition of the owner.*

The district court granted summary
and declaratory judgment to American
National based on the medical certificate
exclusion, and Jadair appealed. On ap-
peal Jadair argued that an endorsement
to the policy exempted the owner from
the medical-certificate requirement and,
even if it did not, Wisconsin law required
American National to prove that the lack
of a medical certificate increased its risk
of loss or contributed to the accident to
deny coverage.

Analyzing the policy l[anguage issue
first, the court employed the three-step
framework described by the Wisconsin
Supreme Court in American Family

®

Mutual Insurance Co. v. American Girl
Inc.’': 1) examine the facts to determine
if the policy makes an initial grant of
coverage; 2) if there is an initial grant
of coverage, examine policy exclusions
to determine if coverage is precluded;
and 3) if an exclusion seems to apply,
examine exceptions to see if coverage is
reinstated.® Following this process, the
Seventh Circuit found there was an ini-
tial grant of coverage, the medical-certif-
icate exclusion applied, and the endorse-
ment did not reinstate coverage. The
court noted that an endorsement cannot
modify a policy unless the endorsement
either expressly states its provisions
are “substituted for those in the body of
the policy,” or the endorsement and the
policy irreconcilably conflict.** The court
found that neither circumstance was
present and the policy unambiguously
excluded coverage.

Jadair’s second argument was that
Wis. Stat. section 631.11(3) prohibited
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American National from denying coverage
unless it could prove the owner’s lack

of an FAA medical certificate increased
American National’s risk at the time

of loss or contributed to the loss. The
language of section 631.11(3) requires such
proof before an insurer may deny cover-
age based upon a “failure of a condition
prior to aloss” or “breach of promissory
warranty.” Jadair argued the lack of a
medical certificate constituted the failure
of a condition prior to a loss and that
American National could not prove the
failure increased its risk or contributed to
the loss because mechanical failure was
the undisputed cause of the accident.**
The Seventh Circuit rejected this argu-
ment based on the distinction between
exclusions (which are not mentioned in
the statute) and conditions subsequent.
The court explained that “[w]hile condi-
tions subsequent (and warranties) provide
for the avoidance of liability for a covered
loss if they are breached, exclusions
declare that there never was coverage for
aparticular loss in the first place.”* And
because the medical-certificate exclusion
precluded coverage rather than avoided
liahility for extant coverage, it was not a
condition subsequent or warranty covered
by Wis. Stat. section 631.11(3).

Finally, the Seventh Circuit re-
jected Jadair’s request to certify to the
Wisconsin Supreme Court a question
asking whether, under Wis. Stat. section
631.11(3), an insurer must prove a causal
connection “under an aircraft insur-
ance policy between the accident and
the failure of the insured to comply with
federal aviation safety-related regula-
tions.”* Noting that it will only certify
questions to a state supreme court when
it is “genuinely uncertain” about the
answer to a question, the court refused
certification because the Wisconsin
Supreme Court had already interpreted
the scope of section 631.11(3)’s applicabil-
ity, albeit in a non-aviation context, and
there was no reason to believe that court
would interpret the statute differently
for different types of insurance.*

Choice of Law - Wrongful Death

In Story v. Marquette University,* the U.S.
District Court for the Eastern District of
Wisconsin analyzed whether Wisconsin’s or
Minnesota’s wrongful death statute applied
to a suicide that occurred in Minnesota and
whether that suicide broke the chain of
causation and precluded liability.

The plaintiff in Story was the next of kin
of Andrew Story, a graduate of Marquette
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University who returned to Marquette’s
campus a week after graduating and

broke into a laboratory during a psychotic
episode. After sending a series of cryptic
emails to a professor saying what he had
done, Story was confronted and taken into
custody by two officers of the Marquette
University Police Department (MUPD), who
allegedly invoked Wisconsin’s emergency
detention statute, Wis. Stat. section 51.15,
tojustify the detention. The officers took
Story to the emergency department of

the Milwaukee County Behavioral Health
Division but advised the treating psy-
chiatrist that Story was there voluntarily
(despite being handcuffed) and did not
mention the emergency detention statute.
After a brief evaluation, the psychiatrist
and officers permitted Story to leave. Story
soon returned to his home in Minnesota,
where he murdered a former coworker
under the belief that she had telepathically
given permission for him to do so. Story
fled to Milwaukee after the incident, was
arrested, was extradited to Minnesota,
made bail, and began psychiatric treatment
before dying by suicide in Minnesota.

The plaintiff sued Marquette for wrong-
ful death under the theory that the MUPD
officers had a duty to deliver a detailed
report of emergency detention to the
psychiatrist who evaluated Story when
he was in MUPD custody and their failure
to satisfy that duty set off the chain of
events that led to Story’s death.* The par-
ties disagreed over which state’s wrongful
death [aw applied; the plaintiff argued
Minnesota law applied and Marquette ar-
gued Wisconsin law applied. The plaintiff
first argued that a choice-of-law analysis
was unnecessary because the text of
the Wisconsin wrongful death statute,
Wis. Stat. section 895.03, precluded its
application. Section 895.03 applies only
to an action “for a death caused in this
state,” which the plaintiff contended did
not describe Story’s suicide in Minnesota.
The district court rejected this argument,
explaining that the plaintiff was confus-
ing the terms “caused” and “occurring,”
which Wisconsin courts have cautioned
against.*® The statutory causation
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language requires only that “some sub-
stantial factor contributing to the dece-
dent’s death occur within the state.™

Given the plaintiff’s allegation that the
MUPD officers’ conduct caused Story’s
death, Wisconsin’s wrongful death
statute could apply, but the district court
had to perform a choice-of-law analysis
to determine whether it should apply.
The court addressed Wisconsin’s five
choice-of-law factors: predictability of
results, maintenance of interstate and
international order, simplification of the
judicial task, advancement of the forum’s
governmental interests, and application
of the better rule of law.*

The court found that the first and
fourth factors favored application of
Wisconsin law. For the first factor, pre-
dictability of results, the court explained
that “[a]t the heart of the plaintiff’s
allegations is that the defendant did not
take steps in the state of Wisconsin pursu-
ant to Wisconsin law” to prevent Story’s
death, making it foreseeable that the dis-
pute would be resolved under Wisconsin
law.*® For the fourth factor, advancement
of the forum’s governmental interests, the
court found that Wisconsin has an inter-
est in how negligence claims stemming
from Wis. Stat. section 51.15 are litigated,
and it would be unusual and unpredictable
if a party’s negligence was judged accord-
ing to the requirements of a Wisconsin
statute but liability was determined ac-
cording to a different state’s law.*

The court found that the second factor,
maintenance of interstate and interna-
tional order, was neutral because both
states were equally concerned regarding
the case. The court also found the third
factor, simplification of the judicial task,
to be neutral because the court could as
easily apply either state’s law.

For the fifth factor, the better rule of
law, the court found that it “may favor
application [of] Minnesota law” because
Minnesota’s wrongful death statute
would allow Story’s sister and grandpar-
ents to share in the proceeds of a suit, as
opposed to Wisconsin’s statute, which
would only permit Story’s parents to
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recover.* The court nonetheless conclud-
ed that “in total, the choice-influencing
factors as well as the presumption that
forum law applies unless non-forum con-
tacts are clearly of greater significance”
merited application of Wisconsin law.
Applying Wisconsin [aw, the court ad-
dressed Marquette’s argument that Story’s
suicide was an intervening force that broke
the chain of causation, precluding liability.
The court began by quoting the Wisconsin
Supreme Court for the proposition that
it is “practically unanimous” that suicide
“is a new and independent agency which
does not come within and complete a line
of causation from the wrongful act to the
death and therefore does not render de-
fendant liable for the suicide.”® There are
two exceptions to this general rule: when
the defendant causes an “uncontrollable
impulse, a delirium, frenzy or rage” in the
deceased that leads to suicide and when
there is a special relationship between the
defendant and the deceased justifying the
creation of a duty to prevent suicide.”

The plaintiff conceded the “uncontrol-
lable impulse” exception did not apply
and the district court found the “special
relationship” exception has only ever
been recognized in contexts in which the
decedent was in the custody or under
the supervision of the defendant.*®
Because Story committed suicide six
months after he was in MUPD custody,
the district court concluded the special-
relationship exception did not apply and
therefore Story’s suicide constituted an
intervening and superseding cause that
precluded liability for Marquette.

Insurance - Definition of “Pollutant”
& Collateral Source Rule

The Eastern District addressed sev-
eral insurance coverage issues in Great
American Insurance Co. v. R.J. Schinner
Co.,* including the definition of “pol-
lutant” in a policy exclusion under
Wisconsin law and a novel argument
for application of the collateral source
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rule. The subject loss occurred when
historic flash flooding toppled a wall
atR.J. Schinner Co.’s Nashville ware-
house and floodwaters carried away
Schinner’s inventory of paper, plastic,
and Styrofoam products, scattering them
in an extensive debris field in and around
nearby Mill Creek.*® Schinner filed claims
under a general liability policy written by
Zurich American Insurance Co., a second
Zurich policy covering property dam-
age including flood damage and debris
removal, and an excess policy from Great
American Insurance Co. Zurich paid the
per-occurrence limit under the general
liability policy and agreed to pay under
the property policy, but only for costs
incurred within 1,000 feet of the ware-
house. Great American denied coverage
under its excess policy on several bases
including an exclusion for any loss aris-
ing from or related to the “discharge,
dispersal, seepage, migration, release, or
escape of ‘pollutants, however caused.”
The district court began its analysis
with a summary of Wisconsin’s approach
to interpreting insurance policies, which
is to apply the same rules of construc-
tion that apply to other contracts.*
This includes a form of the doctrine of
contra proferentem pursuant to which

courts interpret a policy’s terms from the
perspective of a “reasonable insured” and
resolve ambiguities in favor of coverage.**

Applying these principles first to the
Great American pollution exclusion, the
court set about resolving the parties’
disagreement regarding whether the
debris field littering the banks of Mill
Creek constituted “pollutants” under
the language of the policy. The exclusion
defined “pollutants” as “any solid, liquid,
gaseous, or thermal irritant or contami-
nant, including, but not limited to smoke,
vapor, soot, fumes, acids, alkalis, chemi-
cals and waste material. Waste material
includes materials which are intended to
be or have been recycled, reconditioned or
reclaimed.”* The district court found that
areasonable person in Schinner’s shoes
would consider the debris field to consist
of “pollutants” given the inclusion of
“solid ... contaminant[s]” including “waste
material” in the policy definition.

The court further noted that this con-
clusion was consistent with Wisconsin
case law, which holds that a reasonable
insured would consider a substance a
pollutant if “(1) the substance is largely
undesirable and not universally present
in the context of the occurrence that
the insured seeks coverage for; and (2) a
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reasonable insured would consider the
substance causing the harm involved

in the occurrence to be a pollutant.”*

The district court also explained that
whether a particular substance is a pol-
lutant is heavily context dependent, since
many substances and objects are not
considered pollutants in some contexts
(for example, lead paint when painted on
ahouse wall, manure in a field, or paper
products in a warehouse) but are clearly
pollutants in other contexts (for example,
lead paint flaking or chipping, manure
runoff in a well, or paper products strewn
about a waterway).*® In the context of the
instant dispute, the debris field was so
clearly pollution that the district court
found it “hard to fathom how any reason-
able insured would consider [images of
the debris field] anything other than a
river marred by pollutants.”’

The district court next addressed
Zurich’s position that coverage only
existed under its property policy for
costs incurred within 1,000 feet of the
warehouse. Zurich’s argument was based
on policy language providing coverage
for “loss or damage at a ‘premises’ at
which a Limit of Insurance is shown on
the Declarations for Flood,” and defining
“premises” to include “the area associ-
ated with that address in which you are
legally entitled to conduct your business
activities and includes that area extend-
ing 1,000 feet beyond the address.” The
court held the policy language did not
support Zurich’s position because Zurich
had agreed to pay “to remove debris of
Covered Property” and there was no
dispute that the inventory that ended up
on the banks of Mill Creek was “Covered
Property” while in the warehouse.®
Nothing in the policy suggested that
covered property that was destroyed or
blown off the premises was excluded. The
court found that the loss occurred when
the inventory was in the warehouse and
no reasonable insured would expect that
damaged or lost property from a flood
that left debris scattered off the premises
would not be covered under the debris
removal provision.®
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Top 7 Recent Wisconsin Federal Court Decisions

The decisions touch on a variety of subjects: foreign statutes of limitations, minimum markup rules for gasoline, choice of
wrongful death laws, intervening and superseding cause, deceptive trade practices, and false advertising.

Contracts
1. Borrowing Statute/Foreign Jurisdiction’s Statute
of Limitations

RCBA Nutraceuticals LLC v. ProAmpac Holdings Inc.

Issue: When is a breach of contract claim implicating
multiple jurisdictions considered to be “foreign” under
Wisconsin’s borrowing statute?

Holding: The correct inquiry when determining whether a
breach of contract claim is “foreign” is the location of the
breach. In this case, the court concluded that the breach
occurred where defective packaging was delivered under
the contract (New York and Texas) and thus the claims were
foreign.

Unfair Sales Act

2. Minimum Markup Rules for Gasoline
Pit Row Inc. v. Costco Wholesale Corp.

Issue: Do Costco’s gasoline pricing practices give rise to
statutory liability under Wisconsin’s Unfair Sales Act?

Holding: Costco satisfied the meeting competition
exception to liability under the Unfair Sales Act and the
plaintiffs failed to prove the causation necessary to establish
statutory liability.

Insurance Law
3. Statutory Limitation on Denial of Benefits

Jadair International Inc. v. American National Property &
Casualty Co.

Issue: Did Wisconsin’s insurance contracts statute, Wis. Stat.
section 631.11, forbid a denial of benefits under the facts of
the case?

Holdings: 1) The insurance policy unambiguously excluded
coverage. 2) The medical-certificate exclusion in the policy
was not a condition subsequent or warranty covered by a
statutory provision that would have prohibited the insurer
from denying coverage. 3) Certification to the Wisconsin
Supreme Court was inappropriate because there was no
reason to believe that the court would interpret the statute
differently for different types of insurance.

Choice of Law
4. Choice of Wrongful Death Laws; Intervening and
Superseding Cause

Story v. Marquette University

Issues: Does Wisconsin’s or Minnesota’s wrongful death
statute apply to a suicide that occurred in Minnesota, and
did that suicide break the chain of causation and preclude
liability?

Holdings: 1) Choice of law factors and the presumption that
forum law applies merited application of Wisconsin law.

2) The individual’s death by suicide did not fall into either
exception to the general rule that suicide is an intervening
force that breaks the chain of causation and precludes
liability.

Insurance Law
5. Definition of “Pollutant”; Collateral Source Rule

Great American Insurance Co. v. R.J. Schinner Co.

Issues: What is the definition of “pollutant” in a policy
exclusion under Wisconsin law, and should the collateral
source rule apply in this case?

Holdings: 1) A reasonable person in the insured’s position
would consider an extensive debris field comprised of the
insured’s property to be a “pollutant.” 2) The collateral
source rule did not require that the insurance company’s
payments under a general liability policy reduce the
insured’s deductible obligation under a separate policy
written by the same insurer.

Statute of Repose
6. Deceptive Trade Practices

Galveston LFG LLC v. BIOFerm Energy Systems LLC

Issue: Did any statements allegedly made by the defendant
fall within exceptions to the statute of repose in Wisconsin’s
Deceptive Trade Practices Act?

Holding: Statements made by the defendant more than
three years before the plaintiff sued did not fall within any
statute-of-repose exception and thus were not actionable.

Consumer Law: Unfair Trade Practices Act
7. False Advertising

Gomez v. Kohl’s Corp.

Issue: Did the plaintiff suffer a pecuniary loss by purchasing
merchandise that Kohl’s allegedly misrepresented as being
on sale?

Holdings: 1) The plaintiff did not suffer a pecuniary loss
because she did not allege that the merchandise was worth
less than she paid. 2) Without proof of pecuniary loss, the
plaintiff could not meet the jurisdictional minimum for
federal jurisdiction. WL
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The final issue on appeal was whether
Wisconsin’s collateral source rule
obligated Zurich to apply proceeds paid
to Schinner under the general liability
policy toward the required $1 million
deductible under the property policy.
Schinner argued that under the property
policy, Zurich agreed to pay all cov-
ered loss, damage, cost, or expense in
excess of $1 million, irrespective of who
paid the $1 million. Under this reason-
ing, the amount Zurich paid for debris
removal under the general liability policy
($988,111) was akin to Zurich satisfy-
ing nearly the entire property policy
deductible. Schinner argued that Zurich’s
reduction of benefits based on its pay-
ment of debris cleanup costs under the
general liability policy was improper
because Zurich’s satisfaction of the
property policy deductible was a “col-
lateral source,” which may not reduce
Schinner’s recovery.®!

The collateral source rule provides
that an injured plaintiff’s recovery may
not be reduced by the amount of com-
pensation received from other sources,
such as insurance policies.® The district
court explained that the “rule exists to
promote social responsibility, not clever
accounting maneuvers. Wisconsin ap-
plies the rule as part of a policy seeking
to ‘deter negligent conduct by placing the
full cost of the wrongful conduct on the
tortfeasor.”® The court found that appli-
cation of the collateral source rule here
would not be consistent with the rule’s
purpose. Zurich was not a tortfeasor and
forcing it to pay another million dollars
would not deter future misconduct, not
least because Zurich was not responsible
for the loss in the first place. Rather than
deterring future malfeasance, the court
posited that, if anything, “[s]queezing
an extra million out of its coffers” under
such circumstances would dissuade
insurers from issuing multiple policies
to a single insured. The court held the
collateral source rule did not require
that Zurich’s general liability payments
reduce Schinner’s deductible obligation
under the property policy.

Deceptive Trade Practices Act

In Galveston LFG LLC v. BIOFerm Energy
Systems LLC,%* the Western District ana-
lyzed potential exceptions to the statute
of repose in Wisconsin’s Deceptive Trade
Practices Act (DTPA), Wis. Stat. section
100.18. The plaintiffs, Pennsylvania-
based Montauk Renewables Inc. and

its affiliates, contracted with Madison-
based BIOFerm for the design and
commission of a facility near Galveston,
Texas, to convert landfill gas to renew-
able natural gas. The parties executed
the contract on April 17,2018, and the
system was first powered up on Aug. 20,
2019, but Montauk soon discovered per-
formance issues and other problems.®
Montauk and BIOFirm initially worked
together to resolve the problems, but
eventually Montauk turned to BIOFirm’s
German partner in the project to get the
system to meet performance require-
ments, which it finally did in September
2021.° Montauk filed suit in September
2022 asserting numerous causes of
action including violation of the DTPA.
Montauk alleged BIOFerm violated sec-
tion 100.18 through 12 statements relat-
ing to the Galveston project.”

A claim under the DTPA requires proof
of three elements: 1) a representation to
the public with the intent to induce an
obligation; 2) the representation was un-
true, deceptive, or misleading; and 3) the
representation caused a pecuniary loss.®
Claims under the DTPA may not be made
“more than 3 years after the occurrence
of the unlawful act or practice,” mean-
ing such claims accrue at the time of
the offending representation, not at the
time of injury or discovery of the injury.*
BIOFerm moved to dismiss Montauk’s
DTPA claim on the basis that some of the
subject statements occurred more than
three years before filing, some were non-
public, and alternatively, none satisfied
the elements of section 100.18.7

There was no dispute that some of
BIOFerm’s statements occurred more
than three years before Montauk sued,
but Montauk argued the statements
remained actionable because BIOFirm’s

continuing fraudulent conduct made it
impossible for Montauk to know that
BIOFirm had violated section 100.18.™
Montauk argued that BIOFerm created
problems that it “fraudulently claimed
it had the expertise to resolve,” but the
district court found the plain language
of the statute precluded any tolling of
the statute of repose. The court noted
that the Wisconsin Court of Appeals had
rejected a similar argument in Kain v.
Bluemound East Industrial Park Inc., ex-
plaining that Wisconsin courts had found
limitation statutes to be the result of the
legislature’s policy considerations and
the language of section 100.18 was unam-
biguous regarding accrual occurring at
the time of the false representation.” As
the Kain court noted, Wisconsin courts
“have been unwilling to change the
legislature’s decision on such limitation
periods,” and a party’s remedy “is with
the legislature, not with the courts.””

The district court also rejected
Montauk’s argument that representa-
tions outside the repose period may be
actionable if part of a “continuing fraud.”
Montauk argued that Werner v. Pittway
Corp.™ supported this argument, but
the district court distinguished Werner
on the ground that the hypothetical
“continuing fraud” referred to in that
decision involved statements to the
public upon which the plaintiffs might
have relied.” Specifically, the Werner
court suggested in dicta that a mislead-
ing public advertisement within the
repose period that caused the plaintiffs
to keep the defendants’ defective smoke
alarms in their home may have saved
the plaintiffs’ claims under a “continuing
tort” theory, even though the plaintiffs
purchased the alarms outside the repose
period.” The court explained this did not
help Montauk because it was no longer
amember of the public after it entered a
contractual relationship with BIOFerm
on April 17, 2018, so BIOFerm’s represen-
tations to Montauk after that date were
not “to the public.””

Montauk argued that the contract
alone did not preclude DTPA liability for
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such statements because the contract “by
design, envisioned further negotiations
between the parties as unforeseen issues
arose.”” The district court disagreed,
explaining that this argument ignored the
“particular relationship” formed by enter-
ing a contract, which precludes liability
because the “DTPA’s intent is to prevent
fraudulent inducement causing members
of the public to make a purchase or enter
into a contract, which logically cannot oc-
cur due to statements made by the seller
after a person has made a purchase or en-
tered into a contract.”” The district court
thus dismissed the DTPA claim but noted
that Montauk was “not without potential
recourse through the other counts in the
complaint.”

Unfair Trade Practices Act

Wisconsin's Unfair Trade Practices Act,
Wis. Stat. section 100.20 (not to be con-
fused with the DTPA, Wis. Stat. section
100.18), permits recovery of double dam-
ages and costs by “[a]ny person suffering
pecuniary loss because of a violation”

of an administrative order issued under
section 100.20.%° The question in Gomez
v. Kohl's Corp.® was whether the plaintiff
suffered a pecuniary loss by purchas-
ing merchandise that she alleged Kohl's
misrepresented as being on sale. Gomez
sought to certify a class of similarly situ-
ated plaintiffs, but the Western District
first had to address Kohl's motion to
dismiss.®? The court found that the is-
sues raised in Kohl's motion overlapped
with the question of the jurisdictional
amount in controversy, so it analyzed the
issues under the rubric of subject matter
jurisdiction.

Noting that a plaintiff cannot establish
the amount-in-controversy requirement
if “it is legally impossible for the plaintiff
to recover that much,” the district court
examined whether Gomez could recover
under either section 100.20 or a theory
of unjust enrichment. Neither the parties
nor the court identified a Wisconsin case

is on sale, so the court turned to other ju-
risdictions’ law to predict how Wisconsin
courts would rule. The court found that
the Seventh Circuit had decided the same
issue under Illinois law in a case in which
aretailer used price tags displaying “sug-
gested prices” and a percentage discount
off that amount, allegedly giving the false
impression of a discount.®* The statute at
issue required proof of “actual damages,”
which Illinois courts had interpreted to
mean “pecuniary loss.”® The Seventh
Circuit held the plaintiffs had not suf-
fered a pecuniary loss because they “got
the benefit of their bargain,” that is, they
agreed to pay a certain price and did not
allege the merchandise was defective or
worth less than they paid.® In two other
cases, the Seventh Circuit held that the
same reasoning applies even when the
plaintiff alleges she would not have pur-
chased the product had she known about
the false advertising.®

The district court also identified a case
from the Eastern District of Wisconsin in
which the court cited the same Seventh
Circuit cases and reached a similar
conclusion under Wisconsin law, holding
that a plaintiff who allegedly purchased
almonds falsely implied to be made in a
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smokehouse did not suffer a pecuniary
loss under section 100.20 because he

did not show the almonds were worth
less than what he paid.®” Gomez had not
alleged that the products she purchased
were worth less than she paid, so based
on the reasoning in both the Seventh
Circuit and Eastern District cases, the
district court held that Gomez did not suf-
fer a pecuniary loss under section 100.20
and could not rely on potential damages
under section 100.20 to satisfy the juris-
dictional minimum.

The court further concluded that
Gomez's unjust enrichment claim failed
for the same reason: unjust enrichment
requires proof that the defendant
retained a benefit “without payment of
its value,” but since Gomez did not allege
the products she purchased were worth
less than what she paid, Koh!'s did not
retain a benefit from Gomez without
providing her equal value.®® Accordingly,
Gomez could not recover under an
unjust enrichment theory and offered
no viable alternative theory to meet the
jurisdictional minimum, so the court
dismissed the case for lack of subject
matter jurisdiction.®® wi
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