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Be a Good Friend: 
Tips for Effective Amicus 
Briefing

Amicus practice, on the rise 
generally, is particularly 
common in federal Indian 
law cases. Here are examples 
from recent cases to 
demonstrate some of the 
more nuanced elements of 
strategic amicus practice 
(beyond the basics: know the 
rules, keep it brief, don’t 
duplicate, and don’t wait 
until the last minute).
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The call came on a weekend, from a law-
yer friend who knew that my practice 
involved a lot of work with amicus 
briefs. “I have a client who wants to file 

an amicus brief in an upcoming Supreme Court 
case,” my friend said, “and I wondered if I could 
ask you a few questions.”

“Sure,” I said. At that time, I was a staff attor-
ney at the Native American Rights Fund (NARF). 
Amicus practice, which is on the rise generally,1 
is particularly common in federal Indian law 
cases, for a variety of reasons: Tribes often are 
procedurally barred from direct participation 
in cases that implicate the tribe’s sovereign 
prerogatives,2 a decision in one tribe’s case often 
will affect many other tribes,3 and Indian law 
cases frequently require the U.S. Supreme Court 
to consider the law in historical context.4 During 
my time at NARF, amicus work made up probably 
one-half or more of my portfolio. “What does your 
client want to write about?”

“They support the petitioner.”
“That …” I remember my voice trailing off. “That 

is not an amicus brief.” Over the next hour or so, 
we talked about what the Court does want to see 
in amicus briefs and how my friend and his client 
could advocate for their position while giving the 
Court what it wants.

I spent five years at NARF, where I was one of 
two attorneys who staffed the Tribal Supreme 
Court Project.5 During that time, I drafted ap-
proximately one dozen amicus briefs, contributed 
to dozens more, and edited more than 100; and I 
coordinated or helped coordinate amicus briefing 
in dozens of cases, mostly at the U.S. Supreme 
Court but also in other state and federal appel-
late courts. The culmination of that work was 
Haaland v. Brackeen,6 the constitutional challenge 
to the Indian Child Welfare Act (ICWA), in which 
I coordinated7 21 merits-stage amicus briefs in 
favor of the federal and tribal parties – the briefs 
supporting ICWA.8

I am not the first to offer amicus briefing tips 
in these pages.9 And there are tips that you don’t 
need me to tell you, because you’ve been told 
many times before: know the rules,10 keep it 
brief,11 don’t duplicate,12 don’t wait until the last 
minute,13 and so on.

Instead, I use examples from recent federal 
Indian law cases to demonstrate some of the more 
nuanced elements of strategic amicus practice. 

Here are some of the lessons I learned over half a 
decade of extensive amicus practice.

Understand the Role of the Amicus Brief in 
Modern Appellate Litigation14

“Amicus curiae” means “friend of the court,”15 
and there was a time when it was understood that 
an amicus was an impartial commentator.16 Not 
anymore.17 Modern amici are strategic players in 
a complex game.18

That’s not a bad thing. Appellate courts, and 
especially the highest courts, make decisions 
that shape the law across an entire state, multiple 
states, or even nationwide. The adversarial 
process may serve to resolve discrete disputes be-
tween two parties, but it is ill equipped to provide 
the depth and breadth of information needed to 
set statewide or nationwide policy. 

That is where amicus briefs come in. Speaking 
recently to an audience of law professors and 
other legal scholars, U.S. Supreme Court Justice 
Sonia Sotomayor said that, in many cases, the 
Supreme Court relies on amicus briefs to provide 
history and context important to the ultimate 
decision.19

Brackeen offers an excellent example of this. 
The plaintiffs argued, among other things, that 
ICWA “intrude[d] upon Texas’s sovereign inter-
est in regulating domestic relations within the 
State.”20 But an amicus brief submitted by histori-
ans demonstrated that states had been complicit 
in the illegal removal of Indian children from 
their families and that ICWA had been enacted to 
prevent these types of practices.21 The plaintiffs 
also argued that ICWA commandeered the states 
through its notice and record-keeping require-
ments.22 But one pro-ICWA amicus brief showed 
that Congress has required such things of states 
since the very first Congress.23 In both briefs, the 
amici provided valuable context that helped the 
Court analyze the plaintiffs’ arguments.

Another good example is Washington State 
Department of Licensing v. Cougar Den Inc., which 
concerned whether an 1855 treaty exempted a 
Yakama Nation fuel importer from Washington 
state’s fuel transportation tax.24 The transporta-
tion of modern motor fuel can seem far removed 
from mid-19th-century treaty negotiations. But 
amicus briefs explained that the Yakamas were 
participants in a vast trade network and that they 
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Amicus Briefs: Know the Rules
Wisconsin Supreme Court
Wis. Stat. § (Wis. R. App. P.) 809.19(1)(e)-(f) establishes 
substantive requirements for all briefs, including nonparty 
briefs (a category that includes amicus briefs).

Wis. Stat. § (Wis. R. App. P.) 809.19(7) governs nonparty 
briefs (including amicus briefs) generally.

Wis. Stat. § (Wis. R. App. P.) 809.19(8)(c)3. sets the word 
limit for nonparty briefs (including amicus briefs).

Wisconsin Rules of Appellate Procedure, https://docs.legis.
wisconsin.gov/statutes/statutes/809/ii/19. 

U.S. Court of Appeals for the Seventh Circuit
Fed. R. App. P. 29 addresses amicus briefs generally.

7th Cir. R. 29 amends Fed. R. App. P. 29(a)(5) by limiting 
amicus briefs to a maximum of 7,000 words.

Federal Rules of Appellate Procedure and Circuit Rules for 
the Seventh Circuit, https://www.ca7.uscourts.gov/rules-
procedures/rules/rules.htm.

U.S. Supreme Court
Rule 21.2(b) details the filing requirements for amicus briefs.

Rule 29.5(c) exempts amicus briefs filed by 
nongovernmental corporations from the corporate 
disclosure statement requirements.

Rule 32.3 governs filing of non-record material by either a 
party or an amicus.

Rule 33.1(g)(x)-(xiv) sets forth the word limits for various 
amicus briefs.

Rule 37 addresses amicus briefs generally.

Rule 44 disallows amicus briefs addressing petitions for 
rehearing.

Rules of the Supreme Court of the United States, https://
www.supremecourt.gov/filingandrules/2023RulesoftheCou
rt.pdf. WL

(and other tribes with similar treaty 
language) had deliberately negotiated 
for the right to continue with their 
trade.25

Amici Should, When Possible, 
Coordinate with Parties and with 
One Another
More than a quarter century ago, 
Randy Parlee wrote the following in 
these pages: “Amicus counsel should 
coordinate efforts with the lawyer 
representing the party aligned with 

the amicus curiae’s interests,” both to 
avoid unnecessary duplication and to 
ensure that parties and amici are on 
the same page.26 Judge Neal Nettesheim 
and Clair Ryan made the same point 
eight years later: “If weighing in on 
the side of a party, coordinate with 
the party to avoid filing a redundant 
brief – or worse, a contradictory one.”27 
Nevertheless, there are amici out there 
who still have not gotten the message 
(or maybe they’re not reading Wisconsin 
Lawyer). 

Because the Tribal Supreme Court 
Project has been coordinating amicus 
briefing in Indian law cases for more 
than 20 years now, most tribes and trib-
al organizations know to participate in 
the strategic process. But in one recent 
case, United States v. Cooley,28 a group of 
tribes filed an unexpected amicus brief 
that largely duplicated the arguments of 
an existing brief.

Make Sure Your Amici  
Match Their Arguments
Although the plaintiffs in Brackeen 
made the legal argument that ICWA was 

unconstitutional, they also tried des-
perately to get the Court to take up the 
policy question of whether ICWA was in 
the best interests of Indian children.29 
Justice Neil Gorsuch and Justice Elena 
Kagan questioned whether they should 
even consider such policy arguments,30 
which Justice Kagan described as “at-
mosphere.”31 Only Justice Samuel Alito, 
in a solo dissent, briefly wandered into 
the policy question of whether ICWA is 
good or bad for Indian children.32 

The Court was able to set aside 
such policy concerns in part because 
it received an impressive array of 
amicus briefs on the subject. The Casey 
Family Programs and its allies demon-
strated conclusively that ICWA does 
benefit Indian children.33 The National 
Association of Counsel for Children and 
a coalition of children’s rights organiza-
tions focused on correcting mistakes 
and misrepresentations in the plaintiffs’ 
(and plaintiffs’ amici’s) characteriza-
tions of ICWA.34 Meanwhile, attorneys 
who regularly represent parents in child 
welfare cases addressed how ICWA 
achieves its goals while also protecting 

Dan Lewerenz (Iowa Tribe of Kansas and 
Nebraska), U.W. 2010, is an assistant professor 
of law at the University of North Dakota 
School of Law and a former staff attorney 
at the Native American Rights Fund. He has 
been a member of the State Bar of Wisconsin 
and its Indian Law Section since 2011. Thanks 
to Francis McCullough for valuable research 
assistance. Access the digital article at www.
wisbar.org/wl. 

dan.lewerenz@und.edu 

40    WISCONSIN LAWYER

BE A GOOD FRIEND: TIPS FOR EFFECTIVE AMICUS BRIEFING

Amicus_Feature-half-vert bottom-left.indd   40Amicus_Feature-half-vert bottom-left.indd   40 5/28/2024   3:42:25 PM5/28/2024   3:42:25 PM



the rights of parents.35 Each brief con-
tained valuable context for the Court 
– provided by amici uniquely suited to 
give that context.

An even better example is from an 
opinion that was released in 2018: 
Washington v. United States,36 the latest 
iteration in a long-running fishing dis-
pute37 between the state of Washington 
on one side and the U.S. and tribes on 

the other. The U.S. and the tribes had 
argued that Washington’s road culverts 
illegally reduced salmon and other fish 
populations in violation of the tribes’ 
treaty rights, and the U.S. Court of 
Appeals for the Ninth Circuit affirmed a 
district court injunction requiring that 
Washington remove the culverts.38 A 

key aspect of Washington’s argument to 
the U.S. Supreme Court was that replac-
ing the culverts would cost the state 
billions of dollars,39 an argument echoed 
by many of Washington’s amici.40 Other 
amici expressed concern that the deci-
sion would hurt the logging and mining 
industries.41

So how did the tribes respond to this 
economic argument? Knowing that 

more fish in Washington’s rivers means 
more fish for everyone, they found an 
unlikely ally in commercial and sport 
fishers,42 who had for decades been on 
the other side of tribal-state fishing 
disputes in Washington.43 To counter the 
economic argument made by the state 
and its amici, the fishers demonstrated 

how reduced salmon runs were dev-
astating the fishing economy and why 
removing the culverts, though costly, 
was in the public interest.44 It cannot 
have been lost on the Court that these 
two longtime adversaries – Indian 
tribes and non-Indian commercial and 
sport fishers – were now on the same 
side. With Justice Anthony Kennedy 
recused, the Ninth Circuit’s decision was 
affirmed by an equally divided court.45

Conclusion
Good amicus practice is a challenge. 
It requires forethought, planning, and 
extensive communication. Most impor-
tant, it requires that both the amicus 
and their counsel put the interests of 
the case before their own interests. 
When done well, it constitutes an im-
portant aspect of our adversary system, 
providing courts with context they 
could not get anywhere else. WL

In many cases, the Supreme Court relies on amicus briefs 
to provide history and context important to the ultimate 
decision.
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