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Ethical Concerns of Using

Social Media

To use social media safely (that is, not violate ethics rules), lawyers
must focus on preserving client confidentiality and not making mis-

leading statements.

Question

I am becoming much more active on
social media. What are the ethical con-
cerns if I do this?

Answer

Several subtle ethical concerns arise
when lawyers engage in social media
activities. No one rule specifically ad-
dresses social media, but rules regarding
lawyer advertising and lawyer communi-
cations are important to consider. There
are several rules that  would highlight
to lawyers actively engaged with social
media; I address a few below.

The first area is lawyer communica-
tion. The Rules of Professional Conduct
require lawyers to keep all informa-
tion about a client confidential unless
specific permission is given to disclose
the information or disclosure of the
information is impliedly authorized to
further the interests of the client. See
SCR 20:1.6(a). This rule places a signifi-
cant burden on lawyers to ensure the
confidentiality of client information.

The Supreme Court Rules also address
communications by lawyers about the
services they provide. SCR 20:7.1 per-
tains to communicating about a lawyer’s
services and provides as follows:

SCR 20:7.1 Communications con-
cerning a lawyer’s services. A lawyer
shall not make a false or misleading
communication about the lawyer or the
lawyer’s services. A communication is
false or misleading if it:

(a) contains a material misrepresenta-
tion of fact or [aw, or omits a fact neces-
sary to make the statement considered
as a whole not materially misleading;

(b) is likely to create an unjustified
expectation about results the lawyer
can achieve, or states or implies that the
lawyer can achieve results by means
that violate the Rules of Professional
Conduct or other law; or

(c) compares the lawyer’s services
with other lawyers’ services, unless the
comparison can be factually substanti-
ated; or

(d) contains any paid testimonial
about, or paid endorsement of, the [awyer
without identifying the fact that payment
has been made or, if the testimonial or
endorsement is not made by an actual
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client, without identifying that fact.
Under this rule, lawyers must be very
careful regarding communications on so-
cial media that address the services pro-
vided to clients. Making statements that
are misleading can create a significant
problem for lawyers. The ABA Comment
to the rule states that “[a] truthful
statement is misleading if it omits a fact
necessary to make the lawyer’s commu-
nication considered as a whole not mate-
rially misleading. A truthful statement is
also misleading if there is a substantial
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likelihood that it will lead a reasonable
person to formulate a specific conclusion
about the lawyer or the lawyer’s services
for which there is no reasonable factual
foundation.”

Although the use of social media to
communicate about services the user
provides has become very common-
place, there has been little activity in
the oversight of lawyer statements. But
the failure to include all necessary in-
formation for a statement to be reason-
ably understood by a person who reads
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or hears the statement could resultina
lawyer getting in trouble.

Lawyers often use social media to
solicit clients for their law practices.
SCR 20:7.3, titled “Solicitation of cli-
ents,” states that a lawyer may not use
in-person or live telephone or real-time
electronic contact to solicit clients.
Merely posting to social media would
not constitute real-time electronic
content, but a lawyer must not solicit
clients by using electronic communica-
tion (email) or in-person or telephonic
communication if the lawyer knows
that the emotional state of the person
is such that the person will not exercise
reasonable judgment in hiring a lawyer
or the solicitation involves coercion,
duress, or harassment. The mere use of
social media would not fall under these
restrictions, but it is important for
lawyers to keep in mind that there are
limitations on how the lawyer tries to
solicit new clients.

Social media often is used by lawyers
to provide information about their law
practices. To avoid violations of the
Rules of Professional Conduct, it is im-
portant not to make misleading state-
ments or engage in misrepresentations
when providing information on social
media about a law practice. wi
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